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Thank you for participating on DEQ’s 401 Water Quality Certification fee revision Advisory Committee.  This executive summary presents a complete overview of the 401 program in its present form, and summary of the proposal for the legislative concept and policy option package.  
Current Status of the 401 Program:

DEQ issues over 100 individual 401 certifications annually for federal actions for removal-fill projects such as dredging, filling of wetlands for development, decommissioning of dams, transportation projects and stream and wetland restoration projects.  Size and complexity of these projects vary widely.  While the average number and type of dredge and fill projects has remained similar over time, the work associated with the 401 program has increased.  This is due to additional listings under the federal Endangered Species Act, greater complexity of water quality regulations, requirements from other DEQ programs and stormwater management plan reviews.
The current staff level in the 401 program is not adequate to handle the workload.  Three DEQ employees (manager and two staff) are charged with managing 401 Certifications statewide.  As a result, certification issuance and review does not always meet applicant’s expectations and timelines.  DEQ has not been able to develop key program implementation guidance such as best management practices and monitoring guidelines.  DEQ has also not been able to conduct compliance monitoring to evaluate the effectiveness of 401 certification conditions, nor conduct enforcement activities in response to complaints.  DEQ has not been able to develop a web page or produce procedural guidance that helps applicants through the process.

Current 401 staff: 
	Title
	FTE
	Location 
	Primary Responsibilities 
	Funded 
	Funding     Source 

	Manager
	0.5
	Northwest     Region 
	Oversees all program staff, and establishes policy direction for the program.    
	No
	--

	NRS 4 
	1.0
	Northwest Region 
	Lead technical and policy development for the statewide program  
	Yes
	Fees,  only 75%

	NRS 3 
	1.0
	Northwest Region 
	Completes more routine project reviews, wetland mitigation, and program administrative tasks. 
	Yes
	General Funds 


Current Fee Structure: 

The current fees for 401 Certifications are assessed based on proposed fill or removal amounts.  No fees are assessed for projects related to commercial sand and gravel removal operations, or projects which propose to fill less than 2 acres of wetlands or remove less than 500 cubic yards of material.   Approximately 52% of the projects receiving a 401 certification do not pay a fee, due to exemptions within the fee structure.  Fees currently generate enough revenue to fund 75% of the 1.0 FTE intended to be fee funded.  The 2007-09 Legislatively Adopted Budget included approval for a fee increase to fully fund existing staff and increase the program by 2 part-time positions.   
Current Fees and Fee Increases Approved in the 2007-09 Legislatively Adopted Budget:
	Description*
	Current Fee
	Proposed Increase (130%)
	Proposed New Fee

	Wetland fill of 2 to 4.99 acres
	 $          950 
	 $                1,235 
	 $            2,185 

	Wetland fill of 5 to 9.99 acres
	 $        2,800 
	 $                3,640 
	 $            6,440 

	Wetland fill of 10 to 14.99 acres
	 $        4,700 
	 $                6,110 
	 $          10,810 

	Wetland fill of 15 acres or more
	 $        8,000 
	 $              10,400 
	 $          18,400 

	In-stream removal of 500 to 9,999 cubic yards
	 $          950 
	 $                1,235 
	 $            2,185 

	In-stream removal of 10,000 to 99,999 cubic yards
	 $        2,800 
	 $                3,640 
	 $            6,440 

	In-stream removal of 100,000 to 999,999 cubic yards
	 $        4,700 
	 $                6,110 
	 $          10,810 

	In-stream removal of 1,000,000 to 9,999,999 cubic yards
	 $      14,000 
	 $              18,200 
	 $          32,200 

	In-stream removal of 10,000,000 or more
	 $      16,000 
	 $              20,800 
	 $          36,800 

	Application of salt in ski areas
	 $        5,000 
	 $                6,500 
	 $          11,500 

	Special projects fee (number of months x $8,000 = fee amt.)
	 $        8,000 
	 $              10,400 
	 $          18,400 


* Exempt projects are not included.  
Description of Proposed Fee Structure:

After initial discussions in December 2007 with the Advisory Committee regarding the desire to develop a new fee table that is more equitable, DEQ decided to forgo the proposed fee increase authorized by the 2007-09 budget.  DEQ is currently focusing efforts on a legislative concept for the 2009-11 legislative session to remove the existing exemptions in statute, and develop a new fee schedule and associated policy option package.  The goal of this effort is to achieve a functional and sustainably funded 401 water quality certification program.   

The proposed fee structure is based on tasks and staff time associated with individual projects, not the amount of fill or removal, where projects would be placed into tiers according to the amount of staff time needed to process the certification.  A base fee is proposed for all applicants.  In addition to the base fee, task fees are proposed based upon workload associated with the scale and complexity of the proposed projects.  The proposed fee structure more accurately represents the workload of the program, while more evenly spreading the costs of the program to all applicants.  DEQ specifically chose not to implement a cost recovery program for this work.   Additional staff would be needed to implement a reporting system and invoicing system, requiring increases in fees in addition to our current proposal. 

DEQ unveiled its first version of the tiered fee structure during the April 2008 Advisory Committee meeting.  This initial version included a total of four (4) tiers (Tiers 1-4).  Many members of the committee commented that the cost between tiers was too large, and that there were not enough tiers. Following this input, DEQ adjusted our initial proposed fee structure to include a total of six (6) tiers (Tiers 1, 2A, 2B, 3A, 3B, 4).  By adding these additional tiers, the difference in cost between tiers for the revised proposed fee structure is substantially less than the difference between tiers of the original proposed fee structure.  Also, the rate of fee increase between tiers in the revised proposed fee structure is constant across all tiers.  This was not the case in the original proposed fee structure.  
Proposed Fee Structure:
	Base Fee       
	Total Cost per Applicant
	Projected Revenue from Tiers 1-3B*
	Tier 4 

	
	
	
	

	
	Tier 1 
	Tier 2A
	Tier 2B
	Tier 3A
	Tier 3B
	
	

	$1,400
	$1,400
	$4,925
	$8,443
	$11,961
	$15,479
	$1,269,947
	No. Months x $13,675


*The projected revenue ($1,269,947) is based on the cost of existing and proposed staff over a biennium funded by fees.  The projected revenue from fees is designed to match the full cost of staff (compensation, benefits etc.) and account for increases in operating costs (inflation). 
Examples of Projects for Each Tier: 
Tier 1: Approximately 15 projects per biennium; Range 1-20 hours 

Resource Enhancement:
· Four rock structures in a sharply cut channel to promote increased deposition of sediment
· ~ 8000 feet of stream
· Fashioned along previously approved projects nearby designed by NRCS and SWCD
Transportation:
· ~ 0.01 acre of waters proposed for fill (longer culvert)

· Limited impact and limited options on site for mitigation or stormwater treatment

· Proposed to address flooding of road 

Ditch Maintenance (dredging):
· ~ 1900 cubic yards of removal from channelized drainages through agricultural land

· ODFW coordination on conditions relevant to existing tide gate

· Minimal impact

· Applicant agreed to all conditions and mitigation upon response
Tier 2A: Approximately 90 projects per biennium; Range 20-75 hours

Residential Development: 
· ~1.8 acres of wetlands proposed for fill to build a 31-lot subdivision

· Minimal water quality issues in impacted waters  
· Effective stormwater management plan submitted needing minimal clarification by DEQ

· Responsive applicant/consultant

Commercial Development:
· Expansion of truck facility parking

· ~3.5 acres of wetland proposed for fill

· Stormwater management plan education and assistance with internal coordination for potential amendment to existing Columbia Slough stormwater permit
· Stormwater management plan review deferred to City of Portland under their permit
· Mitigation issues 
· Past permits issued on the site, but projects not completed

Dredging:

· 5,000 cubic yards of sandy material

· Suction dredge

· Testing of sediment passed the in-water disposal test (no need for upland disposal and solid waste permitting)
· In-water disposal via pipe at bottom of channel
Public Recreation Facility

· ~ 8895 cubic yards removed and ~ 7456 sq feet filled to extend existing boat ramp

· Minimal sediment characterization only (no chemical testing required)
· Stormwater management plan not included with original submission, but only small scale plan necessary 
· Issues resolved quickly by responsive applicant

Tier 2B: Approximately 75 projects per biennium; Range 75-125 hours
Residential Development:

· ~ 0.78 acres of wetland fill proposed to build a 33-lot subdivision

· Multiple water quality limited streams adjacent 

· Public comments received specific to stormwater management plan and wetland impact minimization

· Applicant revisions delayed process in response to public comments

· DEQ provided technical assistance on stormwater management plan

· Impacts reduced and effective stormwater plan approved after long delay regarding maintenance responsibility
· (This project may have been Tier 2A if project revisions were completed prior to submittal of the 401 application, less technical assistance was required, and delays were avoided with sufficient pre-planning.) 

Commercial Development:

· ~2.5 acres of wetlands and 0.14 acres of water proposed for fill to build approximately 3.5 acres of parking and 50,000 sq ft dealership facility

· Large mitigation (~7.2 acres) proposed on the site
· Old log ponds on site (require confirmation of chemical and waste contents and proper decommissioning, etc.) 
· Complex stormwater management plan with future phases of development

· Inadequate information submitted regarding waterways and connections – (multiple water quality limited streams)

· Unresponsive applicant/consultants and too many points of contact
· (This project could have been Tier 2A if development plans were modified to create less water quality impacts, complete information was submitted, and response from applicant was timely.)
Dredging:

· 15,500 cubic yards of silty material

· Suction dredge 
· Upland disposal with return water to Nehalem River, which is a water quality limited stream
· Sediment testing passed after multiple correspondence with applicant to clarify protocols and lab information

· Solid Waste Letter of Authorization coordination for upland disposal
· Multiple agency coordination (USACE, internal DEQ, NMFS, ODFW, DSL) on sediment evaluation, disposal, aquatic life issues, etc.
· (This project could have been Tier 2A if applicant fully understood Sediment Evaluation Framework and 401 procedures.)
Transportation:

· ~7.3 acres of wetland and ~4.7 acres of waters proposed for fill

· Stormwater plan not provided with submission
· The same water features were proposed to treat stormwater and also receive mitigation credit
· Inadequate information regarding waterway connectivity, status and fish presence
· DEQ provided technical assistance resulting in stormwater treatment prior to discharge to wetlands proposed for mitigation credit
· (This project could have been Tier 2A if stormwater planning had been accomplished prior to application submittal such that mitigation was also separate from treatment.)
Tier 3A: Approximately 5 projects per biennium; Range 125-175 hours

Residential Development:  

· 22 acres of wetlands proposed for fill to build approximately 227 houses on a large parcel bisected with two water quality limited streams and surrounded by wetlands

· DEQ attended multi-agency site visit and proposed alternatives to conceptual waterway impacts and stormwater management plan
· Complex Stormwater Management Plan in which DEQ recommended changes
· Multiple public comments received with water quality concerns
· Public meeting held
· Multiple revisions proposed by applicant
· Multiple points of contact – applicant, consultant, attorney etc.
· Multiple agency coordination (USACE, EPA, ODFW, internal DEQ) for public meetings, proposed revision reviews, biological information, stormwater treatment techniques, etc.
· (This project may have been Tier 2B if limited public comments were received or there was no need for a public meeting.)
Commercial Development:

· Redevelopment of port areas – relocation of fueling areas, refurbishing of dock structures, dredging of multiple basins, new structures
· Violations with dredged material discharges to waters
· Complex project with multiple past and current permits
· Contaminated sediment issues
· Multiple media requests for information and/or comment 
· Coordination with multiple agencies (USACE, NMFS, DSL, ODFW, DLCD) on violation resolution, supplemental environmental project, proprietary issues, sediment evaluation, sediment and debris disposal, etc.
· (This project may have been Tier 2B if there had been no violations and the applicant had combined several past permits into single projects.)
Tier 3B: A couple of projects per biennium; Range 175+ hours 

Dredging:

· Deepening of federal navigation channel and on-going maintenance dredging of the Columbia over ~ 106 river miles
· Complex project with multiple past actions and modification requests
· High profile with lots of public interest and newspaper coverage and potential for public meetings (there were several during the initial process in 2000 to 2003).
· Multiple public comments received with water quality concerns
· Preparation of Findings and Evaluation and draft 401 for 35-day public comment
· Attorney General reviews
· Multiple meetings with Corps and information requests
· Coordination with Dept of Ecology (WA) due to joint jurisdiction
· Coordination with multiple agencies (USACE, NMFS, USFWS, ODFW, DLCD, Ecology, WDFW, SHPO, OWRD, Tribes)
Tier 4: Approximate number of projects not able to be predicted per biennium.  We have only received one to date.  

Large, very complex special projects such as Liquefied Natural Gas and pipelines. 
Projects Ranked According to Tier:
	Project Type*
	Number of Projects

	
	Tier 1
	Tier 2A
	Tier 2B
	Tier 3
	Total 

	Bank Stabilization/Erosion Control
	0
	7
	3
	0
	10

	Recreation Facilities
	1
	10
	2
	0
	13

	Commercial, Industrial, Civic Development
	1
	19
	18
	0
	38

	Dams
	0
	3
	1
	0
	4

	Resource Enhancement
	4
	10
	4
	0
	18

	Gold Mining 
	0
	1
	0
	1
	2

	Residential Development
	0
	15
	23
	1
	39

	Commercial Gravel & Sand Removal
	3
	2
	4
	3
	12

	Dredging (Non-Commercial)
	4
	13
	13
	1
	31

	Transportation
	1
	4
	6
	0
	11

	Utility Work & Outfalls
	1
	6
	0
	2
	9

	In-Stream Work (Non-Dredging) & Ponds 
	0
	2
	1
	0
	3

	Agriculture/Aquaculture
	0
	0
	0
	0
	0

	Total 
	15
	92
	75
	8
	190


 * Data based on Calendar Year 2007 and current projects.

The proposed fee structure is intended to fully fund existing staff and associated Information Technology work, while increasing the program by two full-time and one part-time position (a total of 2.50 FTE).    
Proposed staff positions:
	Title
	FTE
	Location 
	Primary Responsibilities 

	NRS 3 
	1.0
	Western Region 
	Completes more routine project reviews, wetland mitigation, and program administrative tasks. 

	NRS 2 
	1.0
	Northwest Region 
	Performs lower-complexity project reviews, provides technical assistance, and coordinates with USACE and other state and federal agencies. 

	AS 1 
	0.5
	Northwest Region 
	Responsible for database management, filing and record keeping, and facilitation of public involvement processes. 


Benefits of Increased Staff: 

The increase in staff will improve customer service by creating a more efficient division of labor.  Technical staff will be available to do project-related work on a full-time basis, and review applications for 401 certifications in a timely manner.  An administrative support staff would be able to handle correspondence, database management, filing, and public notices currently done by technical staff.  With the increased staff, database improvements to help track and maintain project status will be implemented and a website containing programmatic information and guidance documents will be established.  If the proposed positions are realized, staff would have the increased ability to participate in meetings and streamlining efforts, initiate compliance monitoring and enforcement activities and provide increased technical assistance to applicants.  In addition, with the proposed NRS3 in Western Region, DEQ would broaden the reach of the 401 program to an area where there is currently no staff.        
Description of Invoice Process:

Upon receipt of applications for 401 Certification, DEQ staff will review the application and assign the project to a tier.  The assignment of tiers will be based on the required tasks to complete the water quality certification, as well as the approximate amount of time needed to complete the tasks.     The assignment of a project to a tier may be modified as the project progresses.  Several factors may cause a project to be elevated to a higher tier.  These include:  degree of public interest associated with the project; the status of the waterway(s) and level of impacts to specific water quality parameters (turbidity, sedimentation, dissolved oxygen, etc.) expected to result from the proposed project; the quality of information submitted; responsiveness of the applicant; or unforeseen tasks required to complete the certification (e.g. extensive technical assistance or unexpected site visits/meetings); and extensive public comments and meetings.   Alternatively, projects may be assigned a lower tier if the applicant: decides to modify the scope of a project resulting in less water quality impact; a timely response is received with high quality information addressing water quality concerns; or anticipated tasks are determined to be unnecessary.  We will do our best to develop an accurate invoice early in the process so applicants can plan for costs.  More development work needs to be completed to devise a workable process, including consultation with DEQ’s business office.   

Proposal Timeline:
DEQ will use the feedback from this advisory committee to make decisions on what the proposed fee table, policy package and legislative concept will be.  DEQ must have all of the information to Department of Administrative Services by end of June 2008. 
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