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Richard Angstrom, OCAPA President
Date: April 28, 2010
There has been a lot going on of late.  Please read the attached report and attachments.  We are extremely busy with battles on all fronts.  I will continue to keep you posted about our progress.  

1. Thursday Meeting With NRMCA’s Bob Garbini:  Dave Bull has invited interested OCAPA members to meet with Bob Garbini, President of NRMCA on Thursday, April 29 at 1:30 p.m.  The meeting will be at Knife River’s Metro Office (3330 NW Yeon, Suite 100, Portland, OR 97210).  I would like to encourage any interested member to attend.  We will be discussing the cement issues in Oregon along with other topics that affect our industry.  I look forward to seeing you at the meeting.  Please RSVP Sandy if you plan to attend so we have enough refreshments and chairs.
2.  MSHA Seminar May 18th:  OCAPA is hosting an MSHA Seminar on May 18th, at the Salem Convention Center.  We have an excellent opportunity for members and non-members to be pro-active with our MSHA and industry update seminar.  You will have the opportunity to hear from Joe Casper from NSSGA who will be speaking on the recent coal mining tragedy and how it may affect how MSHA enforces safety violations.  You will also have the opportunity to hear from an MSHA representative.  They will be giving an update on MSHA’s “rules to live by” and programs available to small mines.  Another opportunity for you will be to hear a presentation on vendor requirements for working on mine sites and receive helpful checklists for MSHA paperwork.  Don’t miss this opportunity to get an informative update on MSHA.  Go to the OCAPA website (www.ocapa.net) and register today.

3.  State Fire Marshal Meets this Wednesday to Decide on Cement Storage Fees:  Just a reminder of the Community Right to Know Core Advisory Group meeting scheduled for this Wednesday, April 28 from 10-12, at Oregon State Fire Marshal’s office at 4760 Portland Rd NE in Salem. The meeting will be in the smaller conference room (Cache Mt.).  The meeting topic is reviewing the comments on cement hazard ranking and discussing a final determination.  What is at stake is whether concrete and cement producers will have to pay exorbitant fees (up to $10K) for their cement storage facilities.  A core group of members have been working on this and Wednesday the State Fire Marshal will be making a decision. 
4.  OCAPA’s Health Care Survey Opens April 26 through May 9th:  Attached is a letter regarding OCAPA’s evaluation of the recently passed Affordable Health Care Act and subsequent link to a survey of OCAPA member’s interest in health care plan.  The survey link will be enabled from April 26 through May 9th.  I will post results of the survey when it is finished.  To access the survey members should double click on the “Take Survey” link in the attached letter.  See Health Care Survey 2.doc.  See also an excellent summary in The Patient Protection & Affordable Care Act Overview April 2010.doc and HC Reform Bill Timeline April 2010.pdf.
5.  Florida Anti Trust Case:  The attached class action complaint (see Fl Anti Trust 10/09) was filed in October in the U.S. District Court for the Southern District of Florida, alleging price fixing in Florida’s cement and concrete industry.   I wanted to share it with all of you and remind you that OCAPA has a strict anti-trust policy that applies to all of our Association meetings and events.  I also want to keep you informed of cases that affect or may affect our industry.  This case is an interesting read that uses, in part, the Florida Association in the Plaintiff’s making their case.  

6.  Oregon Employers Not Required to Accommodate Medical Marijuana:   On April 14, 2010, the Oregon Supreme Court decided Emerald Steel Fabricators Inc. v. Bureau of Labor and Industries holding that Oregon employers are not required to accommodate the use of medical marijuana. This case involved a temporary employee seeking regular employment with Emerald Steel Fabricators. Knowing he would have to pass a pre-employment drug screen before becoming a regular employee, he notified his supervisor of his lawful use of medical marijuana under Oregon's Medical Marijuana Act. Shortly thereafter, the employee was terminated and filed a claim with the Bureau of Labor and Industries alleging disability discrimination and failure to provide a reasonable accommodation. Emerald Steel argued that it was not required to accommodate because the employee's marijuana use was illegal under the federal Controlled Substances Act.

The Oregon Supreme Court agreed with the company and held that the use of medical marijuana is preempted by Controlled Substances Act pertaining to the use of illegal drugs. It does not preempt the "possession, manufacture, or distribution of medical marijuana..." Accordingly, the employee's use of medical marijuana was considered illegal under federal law. Emerald Steel Fabricators lawfully discharged him for his illegal conduct and did not have an obligation to provide reasonable accommodation under state disability laws.

This case finally clears the muddy waters for Oregon employers struggling with this issue. Even if an employee or applicant provides a medical marijuana card, no accommodation for use is required. Employers may treat such use the same as use of any other illegal drug in accordance with company policy. Employers may also choose to continue providing reasonable accommodation.  Article reprinted from Cascade Employers Association.

7.  Rural Reserve Rule Passes LCDC:  On April 22, 2010 the Land Conservation and Development Commission passed an amendment that modified the current rural reserve rule.  The earlier rule appeared to prohibit amendments to a comprehensive plan on farm land located within Washington, Clackamas and Multnomah Counties.  Goal 5 resources, including aggregate, would have been affected by the rule.   The new rule passing LCDC last Thursday allows for amendment to comprehensive plans for existing and future aggregate resources within those counties.  I have attached two documents for your review.  The first is the staff report and the second is the new rule PDF with my doodles from sitting in 6 hours of hearings before I was allowed to testify.  See Urban – Rural Staff Report. PDF & Urban – Rural Amendments 2.pdf.  This was a successful effort by OCAPA to get these changes through LCDC.  Paul Hribernick, (Black Helterline), Steve Pfeiffer, (Perkins Coie) and Steve Abel (Stoel Rives) were instrumental in helping draft and coming up with a successful strategy to get the proposed rules through LCDC.  Thank you Gentlemen!
8.  DEQ’s Solid Waste Rule Carves out Exception for Recycled Material including Rap:  The proposed rule modifies how recycled waste uses will be treated under DEQ’s solid waste rules.  Asphalt millings are considered a beneficial use per se, but not asphalt chunks, which are still considered clean fill.  Concrete is not addressed as a beneficial use.  I will be looking into that.  Contractors and Mining Operators may stock pile millings with the intent to use them in the future in accordance with the beneficial use guidelines without any permit or fee requirements.  Millings are regulated because DEQ is concerned about the fines moving into the water source.   Jim Huddleston from APAO has been working on this rule.  Attached are two documents Jim sent over - his APAO Huddleston Rap.doc and a copy of the rule change DEQ OAR 340_ 093.pdf.
9.  DEQ Proposes Outrageous 401 Certification Fees:  DEQ is working through a rule that increases 401 certification fees dramatically.  I have attached a copy of the staff report on the two packages being considered and examples of the fees on each type of project with company names attached.  Both documents were provided by DEQ.   I need comments from OCAPA members so I can formulate a response.  The documents are OCAPAInfo.doc and 401 adviscomm March 2010 – final draft.doc.  Please get any comments back to me by May 15th.  
_1081325164.doc



