American Disabilities Act Extends to Independent Contractors

A recent 9th circuit opinion gives Independent Contractors the right to sue for ADA-type remedies for disability discrimination under the Rehabilitation Act, even though they are not employees.  One other circuit has ruled the same way as the 9th circuit, but 2 other circuits have reached the opposite conclusion, making the matter ripe for Supreme Court review.  In the meantime, however, clients who receive any federal funds must be aware of their duties to handicapped individuals, including independent contractors. 

The case, Fleming v. Yuma 587 F.3d 938, involved an independent anesthesiologist who sued the clinic he contracted with for failure to accommodate his disability.  The 9th circuit held that the Rehabilitation act, which applies to any “program or activity” that receives federal funds, and which incorporated the ADA’s “standards” for determining whether discrimination in employment occurred, afforded the ADA remedies to a larger class of “handicapped individuals,” including those who were not employees.  

The clinic unsuccessfully argued that the Rehabilitation Act’s incorporation of the ADA’s prohibition of discrimination in employment was intended only to afford an employee with a private right of action for disability discrimination. The 9th circuit rejected this because of the broad definition of “program or activity” covered by the Rehabilitation Act, which includes “all of the operations of * * * an entire corporation, partnership, or other private organization, or an entire sole proprietorship.”  The 9th circuit reasoned that, because the “standards” of the ADA were incorporated, congress expressly intended to have those standards (but not the ADA’s limitations) apply to the broader scope of entities covered or protected by the act and a contrary reading would narrow the act far beyond its intended scope. 

Unless this decision is reviewed and reversed by the Supreme Court, any client who receives federal funds in it operations will now need to undertake a disability discrimination analysis is dealing with independent contractors.  Professional operations, such as hospital, medical clinics and even accounting or legal services, who frequently have to interact with independent contractors in scheduling events, need to be aware of the duty to possibly accommodate requests arising from disabilities. 
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