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Thank you continuing to participate on the Department of Environmental Quality (DEQ) 401 Water Quality Certification Fee Revision Advisory Committee.  DEQ’s goal for the Advisory Committee meeting scheduled for March 30, 2010 is to seek concurrence on a revised fee structure.
What happened during the 2009 legislative session:   
During the 2009 legislative session, the legislature approved HB 2185, which eliminated all fee exemptions, set sideboards for the new fee structure, and formalized an elevation process related to fee setting.  Section 1 (2) states: The fees authorized by this section must be based on the nature of the underlying federal license or permit, the size of the project, the estimated or actual costs incurred by the Department of Environmental Quality and any other relevant factors.
The existing fee structure, including the fee exemptions, will remain in place until new rules are adopted by the Environmental Quality Commission. The House Environment and Water Committee initially worked on the bill and generally supported a fee revision for the program.  The Committee asked us to re-analyze the 2008 proposal and consider lowering the fees for the lower tiers in which most of the projects fall; then, reconvene the advisory committee to get input on the proposed adjusted fees and move forward to rulemaking. DEQ will develop a policy package for the new positions to be supported by the revised fees for consideration by the 2011 legislature.  
401 Recap:
Please review the attached June 23, 2008 Advisory Committee Executive Summary regarding the 401 Water Quality Certification Program current FTE and fees, and the proposed FTE and fee structure for a refresher on the Committee’s work in 2008.  DEQ reviewed information from the 2008 fee proposal with regard to reducing fees for the lower tiers.  We updated the 2008 analysis regarding staff time associated with certification projects.
2008 proposed fee structure:
	Base Fee       
	Total Cost per Applicant
	Projected Revenue from Tiers 1-3B*
	Tier 4 

	
	
	
	

	
	Tier 1 
	Tier 2A
	Tier 2B
	Tier 3A
	Tier 3B
	
	

	$1,400
	$1,400
	$4,925
	$8,443
	$11,961
	$15,479
	$1,269,947
	No. Months x $13,675


*The projected revenue ($1,269,947) is based on the cost of existing and proposed staff over a biennium funded by fees.  The projected revenue from fees is designed to match the full cost of staff (compensation, benefits etc.) and account for increases in operating costs (inflation). 

Updated Analysis of program workload and costs:

During calendar years 2008 and 2009, DEQ issued about 185 Section 401 water quality certification decisions.  This is in line with the approximately 200 projects per biennium we have been issuing since about 2005.  Even with the economic downturn, the workload did not significantly decrease during this period.  While new construction developments (housing, commercial, and industrial) were slightly down; dredging, road and bridge, and restoration projects increased somewhat over this time period.
We reviewed the 401 certifications issued for calendar years 2008 and 2009 and also estimated the types of projects we expect to receive for 2010 and beyond.  We determined the following percentages of total projects expected in each tier: The percentages were based on an assumption of about 200 projects per biennium.
	Tier 1
	Tier 2A
	Tier 2B
	Tier 3
	Tier 4

	15%
	57%
	26%
	2%
	(as they are received)


Because of some of the program efficiencies implemented over the past 18 months, DEQ has been able to assign more projects to the lower tiers.  Some examples of the work that we did include development of:

· A new web page that gives applicants instructions about adequate information needed by DEQ to help expedite project review and issue certifications faster.
· A stormwater management plan checklist to help applicants include all necessary plan elements for quicker review and approval by DEQ.
Therefore, some of the lesser impact housing developments, some minor maintenance dredging projects, most boat ramps and sewer line installations may be covered under Tier 1.  Because of the existing and anticipated program efficiencies, and revised estimations of number of projects per tier, DEQ estimates the number of projects per biennium that fall under Tier 1 will be double the number of projects for Tier 1 in the 2008 fee proposal.  We remain committed to continuing to implement program improvements which help us keep applicant costs down. 
Description of the Proposed Fee Structure:

The proposed fee structure is essentially the same model as that proposed in 2008.  However, the Legislature recommended that we adjust the 2008 fee proposal by reducing the fees for the lower tiers.  This new fee structure is also based on tasks and staff time associated with individual projects.  Projects would be placed into tiers according to the complexity of the project and the amount of staff time needed to process the certification.  A base fee is proposed for all applicants.  In addition to the base fee, task fees are proposed based upon workload associated with the scale and complexity of the proposed projects. As with the 2008 proposed fees, this proposed fee structure more accurately represents the program workload then do the current fees, while more equally spreading the costs of the program to all applicants. 
The fee options are based on receiving approximately 200 projects per biennium:  Tier 1 = 30 projects; Tier 2A = 114 projects; Tier 2B = 52 projects; and Tier 3 = 4 projects.  The 2008 proposal included a Tier 3A and Tier 3B.  Because we have only a few projects a year that qualify for this level of review, we consolidated these tiers into a single tier, Tier 3.  Tier 4 remains the same and would apply only to very large, complex special projects such as LNG and pipeline installations.
What changed from 2008: 

The number of projects assigned to each tier changed.  Out of approximately 200 projects per biennium, approximately 144 are assigned to the lower tiers (Tier 1 and Tier 2A).
· The hourly rate changed slightly.  The fee proposal in 2008 was based on target revenue for the 09-11, 11-13 and 13-15 biennia.  The revised 2010 fee proposal is based on target revenue for the 11-13, 13-15 and 15-17 biennia.    
· The amount of staff hours assigned to each tier changed.  The average number of staff hours assigned to project reviews in Tier 1 is reduced.  For Tier 1, the average project review hours are now 13, down from 20.  This is in part because of program efficiencies that allow for quicker reviews (web site and stormwater checklist, as examples). 
Revised Fee options:  
Two revised fee options are presented below.  The difference between the fee options lies with the number of staff allocated to each option and the associated target revenues. Option #1 includes all current and proposed FTE.  Option #2 eliminates the proposed NRS 2 position.
Fee Option # 1:  
This option is designed to fully support 4 FTE in the program.  (The option does not include one existing FTE—NRS 3—which is currently fully supported on General Funds.)  The option supports two existing positions, one not funded and one not fully supported under the current fee structure (0.5 of the existing manager position and one NRS 4). Option #1 also includes one NRS 3 in Western Region; one NRS 2; and 0.5 AS 1; (Refer to the table below for descriptions of existing and proposed FTE.)  This increase in staff will improve customer service by creating a more efficient division of labor.  Technical staff (1.0 NRS 4, 2.0 NRS 3s) will be available to do project-related work on a full-time basis and review applications for 401 certifications in a timely manner.  An administrative support staff (0.5 AS1) will handle general applicant questions, correspondence, database management, filing, and public notices currently done by technical staff.  The lower level technical staff (1.0 NRS 2) will expedite lower level certification reviews, conduct compliance inspections, work on database improvements to help track and maintain project status, help develop technical guidance and other program improvements and maintain the newly improved website.  
If the proposed positions are funded, staff will have the increased ability to participate in meetings and program improvement activities, initiate compliance monitoring and enforcement activities and provide increased technical assistance to applicants.  In addition, with the proposed NRS3 in Western Region, DEQ will have 401 program staff available in an area where there is currently no staff, but where at least half of the projects occur statewide. An estimated cost for Information Technology services to improve the database is also included in this option. The base fee and Tier 1 fee ($995) for this option is less than the Tier 1 fee in the proposed 2008 fee structure ($1400).  
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$995 $995 $4,755 $13,345 $18,020 -- $1,337,881

$14,907          

per month

FTE Option #1 (March 2010)

Tier 4

±

Base 

Fee       

Total Cost per Applicant  Deleted

Projected 

Revenue from 

Tiers 1-3


	± The Tier 4 amount for FTE Option #1 and #2 is the average cost per month to fund the NRS4 
position at Step 5 through the next three biennia (11-13, 13-15, 15-17).  NRS4 salary figures are used for 
Tier 4 due to the expertise and experience required for Tier 4 level 401 certifications. 

	


Fee Option #2:  
All FTE in Option #1 are also included in Option #2, with the exception of the NRS 2 position. For Option #2, the tasks assigned to the NRS 2 as described above will be reduced or not be implemented.  With Option #2, we will still implement program improvements as workload allows.  However, we will conduct very few, if any, technical assistance visits and compliance inspections. With Option #2, the base and Tier 1 fees ($970) are lower and the increments between tiers are less pronounced, compared to Option #1.  The target revenue needed to support the FTE associated with Option #2 is about $300,000 less than the revenue needed for Option #1.  Information technology costs for the database upgrade are also included in Option #2.
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	± The Tier 4 amount for FTE Option #1 and #2 is the average cost per month to fund the NRS4 
position at Step 5 through the next three biennia (11-13, 13-15, 15-17).  NRS4 salary figures are used for 
Tier 4 due to the expertise and experience required for Tier 4 level 401 certifications. 


Current and Proposed FTE Description:

Current 401 staff: 

	Title
	FTE
	Location 
	Primary Responsibilities 
	Funded 
	Funding     Source 

	Manager
	0.5
	Northwest     Region 
	Oversees all program staff, and establishes policy direction for the program.    
	No
	--

	NRS 4 
	1.0
	Northwest Region 
	Lead technical and policy development for the statewide program.  Focuses on  new energy projects such as LNG and pipelines
	Yes
	Fees,  only 75%

	NRS 3 
	1.0
	Northwest Region 
	Completes more routine project reviews, wetland mitigation, and program administrative tasks.  Has assumed more complex projects such as dam removal and dredging
	Yes
	General Funds 


Proposed staff positions:
	Title
	FTE
	Location 
	Primary Responsibilities 

	NRS 3 
	1.0
	Western Region 
	Completes more routine project reviews, wetland mitigation, and program administrative tasks for DEQ’s Western Region where at least half of the projects occur.

	NRS 2 
(Fee Option #1 only)
	1.0
	Northwest Region 
	Performs lower-complexity project reviews, provides technical assistance, conducts field inspections, and develops applicant guidance

	AS 1 
	0.5
	Northwest Region 
	Responsible for database management, filing and record keeping, facilitation of public involvement processes, and communication  and outreach to applicants on project status


Next Steps:  
The goal for the advisory committee meeting on March 30, 2010 is to get concurrence on moving forward with a revised fee proposal.  Our goal is to propose the new fees at the December 2010 Environmental Quality Commission meeting.  During mid-2010, we will request that this Advisory Committee review the draft fiscal impact analysis that will be part of the rulemaking package as required by law.  If approved, the revised fee schedule will be implemented in early 2011.  In addition, DEQ plans to submit a policy option package for this program that includes the revenue predictions and positions identified above for the 2011 Legislature.  We are requesting this committee stay active both for input on continuing program improvements and as our fiscal impact advisory group for the rulemaking process.  
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