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May 3, 2010

Governor Ted Kulongoski signs House Bill 3689 into law.


Following a push to limit subcontract and supplier lien claims and to address homeowner concerns about “paying twice” for construction work, Governor Ted Kulongoski signed House Bill 3689 into law on March 18, 2010.  Most of the pertinent provisions are effective January 1, 2011.  All construction professionals should familiarize themselves with the changes made by this law.  A brief summary follows below.  You may access the full text of the law at: http://www.leg.state.or.us/10ss1/measpdf/hb3600.dir/hb3689.en.pdf.  Please note that this summary contains general legal information only, and must not be construed as legal advice, or take the place of competent legal counsel. The purpose of this summary is to provide general -- not specific -- information on SOME of the legal issues that clients of our firm may face.  You should seek the advice of competent legal counsel concerning the specific facts of your situation and for legal advice.
(1).
Removes the Option of Signed Written Waiver from ORS 87.007.

ORS 87.007(2) provides owners of record of residential property several options for protecting purchasers from claims of lien that arise before the date on which the sale is completed but that may become perfected after the date of sale.  Currently, these options include the following:


(a).
Provide a title insurance policy to the purchaser that does not exclude liens that exist as of the closing date.


(b).
Retain funds in an amount not less than 25% of the sale price in escrow.


(c).
Maintain a bond or letter of credit in an amount not less than 25% of the sale price.


(d).
Obtain written lien waivers from every person claiming a lien or liens in an aggregate amount of more than $5,000.

(e).
Complete the sale of property after the deadline for filing lien claims has expired.

Effective January 1, 2011, HB 3689 will eliminate the last option found in subsection (f), which permits the owner to obtain a signed written waiver from the purchaser of the residential property that ORS 87.007(2)(a)-(e) does not apply to the sale of the property.  See ORS 87.007(2)(f).  After January 1, 2011, owners will no longer be able to elect to obtain a signed written waiver in lieu of the other protective measures found in ORS 87.007(2)(a)-(e).  In addition to the aforementioned provision, the statutory form of written waiver necessary to comply with ORS 87.007(2)(f) will be repealed in its entirety.  See ORS 87.091.
(2).
Customer Registration with the Construction Contractors Board -prerequisite for lien rights.
Effective January 1, 2011, there will be a new provision in ORS Ch. 87 – Construction Liens.  It will require sub-tier contractors and suppliers to confirm, on projects involving existing owner-occupied residences, that their customers are properly licensed in order to maintain lien rights.  The bill reads in pertinent part:
SECTION 3. (1) A subcontractor or a person that provides labor, materials or equipment for a project to renovate, remodel, repair or otherwise alter an existing owner-occupied residence may not perfect a claim of lien against the owner’s property under ORS 87.035 if the subcontractor or the person provided or contracted to provide services, labor, materials or equipment to a contractor that was unlicensed at the earlier of the following times:

(a) The time the subcontractor or the person first contracted with the contractor for the project; or

(b) The time the person first delivered labor, materials or equipment to the project site.

(2) Subsection (1) of this section does not apply if the services, labor, materials or equipment is purchased with cash or consumer credit.

(3) The Construction Contractors Board may notify a person at the person’s request of the status of a contractor’s license using any means the board uses to notify a contractor of the contractor’s license status. The board may charge the person a fee in an amount the board specifies by rule for the cost of providing the notice to the person.

(Emphasis added).

Similar to Washington, if you are contracting with either a subcontractor or contractor, who must be properly licensed as a contractor (ORS 701.021), then your lien rights will depend on whether your customer was properly licensed as a contractor at the earliest of: (1) the time you first contracted for the project, or (2) the first delivery of labor, materials, or equipment to the project.  NOTE: It will not be sufficient to have reviewed the status of a contractor’s license upon the opening of a general credit account.  Rather, the licensure review must occur either at: (1) the time of contracting for the project, or (2) upon the first delivery to the project, whichever is earlier.
However, unlike in Washington, this new licensure provision only applies to the provision of labor, materials or equipment for a project to renovate, remodel, repair or otherwise alter an existing owner-occupied residence.
House Bill 3689 has incorporated a single exception from the review of licensure mandate.  When services, labor, materials, or equipment are purchased with cash or consumer credit (i.e. credit cards), there is no requirement that the contractor providing the services, labor, materials, or equipment review its customer’s licensure to maintain lien rights.  
To permit compliance with the mandatory licensure review, the legislature provided that the CCB may notify a person, at that person’s request, of the status of a contractor’s license.  In providing this service, the CCB may charge a fee for the cost of providing the notice.  Currently, one can review a contractor’s license free of charge at the CCB website.  Sub-tier contractors and suppliers should access the CCB website at the pertinent time and printout the online record of the contractor’s license as proof of licensure.  
(3).
Probation for Failure to Perform.
Effective January 1, 2011, there will be a new provision to ORS Ch. 701.  The provision will be triggered if a contractor accepts a deposit of more than 50 percent of the total contract price to perform a home improvement.  The new provision reads as follows:
Notwithstanding the conditions specified for probation in ORS 701.102 (3), the Construction Contractors Board may place a contractor on probation as provided in ORS 701.102 (3) if the contractor offers to perform a home improvement, accepts a deposit of more than 50 percent of the total contract price and:

(1) Fails to perform diligently and in accordance with the contract specifications the home improvement for which the contractor received the deposit; or

(2) Fails to perform the home improvement for which the contractor received the deposit and fails to return the deposit within 10 days after a reasonable demand to return the deposit.

In general terms, the CCB will be permitted to place a contractor on probation if he:
(1) offers to perform a home improvement; 

(2) accepts a deposit of more than 50 percent of the total contract price; and 

(3) either:

(a) fails to perform the home improvement diligently and in accordance with contract specifications; or

(b) fails to perform the home improvement at all.
“Home improvement” for purposes of this provision will be defined in ORS 701.005(8)(a) as:
[A] renovation, remodel, repair or alteration by a residential contractor to an existing owner-occupied:

(A) Residence that is a site-built home;

(B) Condominium, rental residential unit or other residential dwelling unit that is part of a larger structure, if the property interest in the unit is separate from the property interest in the larger structure;

(C) Modular home constructed off-site;

(D) Manufactured dwelling; or

(E) Floating home, as defined in ORS 830.700.

Therefore, this probationary provision will only apply to existing residential structures.

A contractor will be permitted to avoid this probationary measure in the case of non-performance if it returns the deposit within 10 days after a reasonable demand to return the deposit.  A similar provision will not exist in the case of a contractor who fails to diligently perform the subject home improvement.
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